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EDITORIAL 

Making a Nation's Flag 
a Sacred Symbol 

JAMES E. WOOD, JR. 

On 21 June 1989, by a vote of five to four in Texas v. Johnson, 
the United States Supreme Court sided with the courts of Texas 
in ruling that the defendant's act of burning the American flag 
during a protest rally was an act of political expression protected 
by the First Amendment. "If there is a bedrock principle un- 
derlying the First Amendment," Justice William J. Brennan 
wrote for the majority, "it is that Government may not prohibit 
the expression of an idea simply because Society finds the idea 
itself offensive or disagreeable," even where the American flag 
is involved. 

The response to the Court's decision was immediate and 
overwhelmingly vociferous in its denunciation of the Court's de- 
cision. Joining in the chorus, led by President George Bush, 
were many members of Congress of both parties, various repre- 
sentatives of veterans' organizations, and editors of many news- 
papers and periodicals, including the editor of The Christian 
Century. Almost immediately after the Court's decision, Presi- 
dent Bush proposed a constitutional amendment to the Bill of 
Rights which would read: "The Congress and the states shall 
have the power to prohibit the physical desecration of the flag of 
the United States." Still others, including some leading mem- 
bers of the Congress, proposed that the Court's decision be 
overturned by a Statute that would explicitly prohibit any form 
of physical "desecration" of the flag. More than fifty resolutions 
relating to flag-burning were introduced in the Congress. The 
Court's decision provoked a highly emotional controversy, made 
all the more so by those who saw the American flag as a sacred 
symbol of America's nationhood. 

Shortly after the Court's decision the American Bar Associa- 
tion appointed a committee of nine distinguished jurists, chaired 
by Randolph W. Thrower, to study the issue. The committee 
unanimously recommended that neither a constitutional 
amendment nor a Statute to prohibit flag-burning was needed or 
desirable. Any such attempt to ban flag-burning, the committee 
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said, would "constitute an unwarranted restriction of freedom 
of speech," would be a dangerous precedent, would probably 
not advance greater respect for the flag, and could well give fur- 
ther incentive to those dissenters who aspire to being martyrs. 

I 

The Court's decision on flag-burning is an important one, 
made all the more so because of its many ramifications and the 
public outcry that it provoked. During the Republican National 
Convention in Dallas in 1984, Gregory Lee Johnson participated 
in a political demonstration, referred to as the "Republican War 
Chest Tour," to protest the policies of the Reagan administra- 
tion and certain Dallas-based corporations. In a demonstration 
in front of the Dallas City Hall, Johnson took a flag handed him 
by one of the approximately one hundred protestors and doused 
it with kerosene and set it on fire. While the flag was burning 
the protestors chanted, "America, the red, white, and blue, we 
spit on you." Of the demonstrators Johnson alone was charged 
with the "desecration" of a venerated objeet in violation of the 
Texas Penal Code and was convicted. The Texas Court of 
Criminal Appeals reversed the decision, holding that the State 
of Texas could not, consistent with the First Amendment, im- 
pose a penalty on Johnson for burning the flag under the 
circumstances. 

The Supreme Court, in line with the ruling of the Court of 
Criminal Appeals, found Johnson's act of flag-burning to be sym- 
bolic "speech" contemplated by the First Amendment. The 
Supreme Court also coneurred with the Court of Criminal Ap- 
peals that neither the flag's special Status as a symbol of national 
unity was endangered nor was there an incitement to "breach 
the peace" in the defendant's burning of the flag. Citing the 
Supreme Court's decision in West Virginia v. Barnette (1943), in 
which the Court Struck down a State Statute that required the 
flag salute of all school children and did so primarily on the basis 
of free speech, the Court of Criminal Appeals reasoned that to 
rule against the defendant would be impermissible since it 
would mean the curtailing of his free speech. "Recognizing that 
the right to düfer is the centerpiece of our First Amendment 
freedoms," the Court of Criminal Appeals noted, "a govern- 
ment cannot mandate by fiat a feeling of unity in its Citizens. 
Therefore, the very same government cannot carve out a Sym- 
bol of unity and prescribe a set of approved messages to be asso- 
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ciated with that symbol when it cannot mandate the Status or 
feeling the symbol purports to represent." 

In deciding Texas v. Johnson on the basis of free speech, the 
Supreme Court conceded that it had rejected, as in United 
States v. O'Brien (1968), "the view that an apparently limitless 
variety of conduct can be labeled 'speech' whenever the person 
engaging in the conduct intends thereby to express an idea," 
but reaffirmed its finding in Spence v. Washington (1974) that 
conduct may be "sufficiently imbued with elements of commu- 
nication to fall within the scope of the First and Fourteenth 
Amendments." In deciding whether a particular conduct may 
be viewed as a form of communication and thereby protected 
by the First Amendment, the Court has used two tests: namely, 
whether "an intent to convey a particularized message was 
present" and whether "the likelihood was great that the 
message would be understood by those who viewed it." On this 
basis the Court noted that it upheld: the wearing of black arm- 
bands to protest American involvement in the Vietnam War in 
Tinker v. Des Moines (1969); a sit-in by blacks in a "whites only" 
area to protest segregation in Brown v. Louisiana (1966); in a 
variety of cases involving the right of picketing; and in the right 
of school children not to salute the flag as in the case of Barnette. 
Thus, the Supreme Court reaffirmed the finding of the Court of 
Criminal Appeals that Johnson's act of flag burning was "ex- 
pressive conduct" that was "imbued with elements of 
communication. " 

The Supreme Court took particular note of the Texas argu- 
ment based upon its flag desecration Statute in preserving the 
flag as a symbol of America's "nationhood and national unity" 
and, therefore, in prohibiting an act such as performed by the 
defendant as one in conflict with the state's declared interest. 
To prohibit the expression of an idea that the State finds offen- 
sive is in violation, the Court declared, of "a bedrock principle 
of the First Amendment," a principle the Court had applied 
twenty years earlier to words critical of the flag in Street v. New 
York (1969). In that case the Court declared that "the constitu- 
tionally guaranteed 'freedom to be intellectually . . . diverse or 
even contrary,' and the 'right to differ as to things that touch the 
heart of the existing order,' encompass the freedom to express 
publicly one's opinions which are defiant or contemptuous." 

Nor may the State require that Citizens show respect for the 
flag, as in the case of compulsory flag salute. To do so, as the 
Court stated in Barnette more than forty-five years ago, is "to 
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say that a Bill of Rights which guards the individual's right to 
speak his own mind, left it open to public authorities to compel 
him to utter what is not in his mind." As Justice Robert H. Jack- 
son declared in his majority opinion in Barnette, "If there is any 
fixed star in our constitutional constellation, it is that no official, 
high or petty, can prescribe what shall be orthodox in politics, 
nationalism, religion, or other matters of opinion or force Citi- 
zens to confess by word or act their faith therein." 

II 

Aside from the constitutional question of free speech that 
necessarily arises out of the state's attempt, either by Statute or 
constitutional amendment, to prohibit an expressive act of phys- 
ical "desecration" of the flag of the United States, many other 
points at issue remain. Some of these the Court acknowledged 
in its majority opinion. For example, the Court said, if it permit- 
ted the State to prohibit flag-burning whenever it endangered 
the flag's symbolic role of nationhood and national unity, but to 
allow it whenever a person ceremoniously bums a discarded 
flag, "We would be permitting a State to 'prescribe what shall be 
orthodox' by saying that one may burn the flag to convey one's 
attitude toward it and its referents only if one does not endan- 
ger the flag's representation of nationhood and national unity." 

Indeed, for two decades the Supreme Court has upheld the 
right of political protestors charged with defacing or trashing 
the flag. Furthermore, the Court aflirmed, since it had never 
previously held that only one point of view could be expressed 
of a symbol, be it the Constitution, the presidential seal, or State 
flags, not even when it involved concepts in conflict with estab- 
lished public policy on civil rights or the nation's engagement in 
war, "We decline . . . to create for the flag an exception to the 
joust of principles protected by the First Amendment." While 
the State has a legitimate interest, the Court said, in preserving 
the national flag as a national symbol and encouraging its proper 
treatment, that "is not to say that it may criminally punish a per- 
son for burning a flag as a means of political protest." 

Even if an exception were to be made in outlawing any "des- 
ecration" of the American flag, would the prohibition apply to 
any commercial exploitation of the flag? Would it apply to the 
flag on bülboards, ceramics, jewelry, or clothing should they be 
publicly defaced or destroyed as an expression of political pro- 
test? Would obscene gestures or obscene language directed at 
the flag in some display of public protest also be a form of "dese- 


FLAG AS A SACRED SYMBOL 379 

cration" of the flag? If, indeed, it is constitutional to outlaw the 
"desecration" of the flag, why not a constitutional amendment 
to outlaw the "desecration" of the Constitution, the Bill of 
Rights, the Declaration of Independence, or the National An- 
them? These questions cannot be summarily dismissed as irrele- 
vant or trivial to the issue raised by a constitutional amendment 
that seeks "to prohibit the physical desecration of the flag of the 
United States." 

Finally, the Court reasoned that its decision prohibiting 
criminal punishment for burning the flag would not endanger 
the flag or its special place in the hearts of American Citizens. In 
fact, since the decision is one of reaffirmation of the freedom 
and inclusiveness that the flag represents, the Court declared 
that "the flag's deservedly cherished place in our Community 
will be strengthened, not weakened, by our holding today." At 
the close of its opinion, the Court offered the view that the way 
to preserve the role of the flag in the life of the nation is not to 
punish those who would burn it, but rather to persuade them 
that they are wrong. 

III 

The furor created by the Court 's decision raises fundamental 
questions regarding America as a secular State and the constitu- 
tionality of political expression that is offensive to society gener- 
ally. The constitutional amendment proposed by the president 
would prohibit the "desecration" of the flag, but how is it possi- 
ble to "desecrate" a secular symbol of a secular State? How does 
one make sacred a symbol of something that is not sacred? One 
can desecrate something that is sacred or religious, but on what 
basis is the American flag to be perceived as being a sacred or 
religious symbol, which such an amendment presumes the flag 
tobe? 

In an editorial essay in Time magazine, 28 August 1989, 
Frank Trippett appropriately wrote, "If the flag is now a secular 
symbol, would an amendment against desecrating it transform 
it, by implication, into a sacred symbol? Would such an act ap- 
proximate the founding of a State religion?" These are critical 
questions that need to be addressed and must not be avoided, 
particularly in a decade in which religion has not only pervaded 
the body politic but has often been used as the handmaiden of 
politicians for political purposes. To imbue the flag of the 
United States with language that would make it a sacred symbol 
is to distort the basic meaning of the flag and the nature of 
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America's nationhood, which is secular and not sacred, human 
and not divine. 

To make sacred a nation's flag is idolatry and contributes to 
making the State the object of supreme allegiance and loyalty 
even when it lays claim to being a democracy. Nationalism and 
patriotism are thereby made matters of ultimate concern. There 
is something particularly incongruous about prohibiting the 
"desecration" of the American flag, since the very enforcement 
of such an amendment would be a denial of that which lies at 
the heart of the symbol itself — the right of dissent which means 
nothing less than the right to be free. In responding to the 
Court 's decision, President Bush vehemently asserted that the 
American flag is too "sacred" to allow it to be desecrated, even 
in an act of political protest. The constitutional amendment 
proposed by the President would abridge freedom in the name 
of patriotism. Justice Brennan rightly observed, "We do not 
consecrate the flag by punishing its desecration, for in so doing 
we dilute the freedom that this cherished emblem represents." 

The proclivity of Americans to make sacred their national 
Symbols and the nation-state they represent and to invoke the 
name of God in support of American nationalism and American 
patriotism seriously threatens the very essence of America's na- 
tionhood and the integrity of authentic religious faith. In doing 
so, the State becomes an idol and religion is profaned. 


"In God We Trust" and the 
Establishment Clause 

RICHARD H. JONES 

"Any attempt to speak, without speaking some particular language, is just 
as hopeless as the attempt to have a religion that shall be no religion in 
particular." 

— George Santayana 1 

vJf concern in this article is a type of governmental activity 
that is usually considered as surviving Establishment Clause 
scrutiny: governmental pronouncements containing the word 
"God" without references to more specific religious Symbols or 
traditions. Many instances of this occur today. The United 
States Supreme Court opens each Session with "God save the 
United States and this honorable court." Governmentally-ad- 
ministered oaths swearing in new Citizens and witnesses end "so 
help me God." The pledge of allegiance was amended in the 
1950s to include the phrase "under God." 2 Presidential procla- 
mations and speeches often begin or end with invocations of 
God. The paradigm of this phenomenon is our national motto, 
"In God We Trust." 3 This motto appears by law on our coins 
and currency 4 and in State court rooms. 

Such pronouncements are often invoked as acceptable gov- 
ernmental activity to justify other governmental practices. 5 But 
Justice William J. Brennan, Jr., has observed that "the 
[Supreme] Court has never comprehensively addressed the ex- 
tent to which government may acknowledge religion by, for ex- 
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